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DIOEST: 

DATE: August 14, 1984 

1. Protest that the solicitation did not 
set forth the salient characteristics 
essential to the needs of the govern- 
ment is untimely where not submitted 
before the closing date for receipt of 
initial proposals. 

GAO will not disturb a contracting 
agency's technical evaluation of a bid 
where it is not shown to be unreasona- 
ble or violative of procurement laws 
and regulations. 

Protest that awardee might provide non- 
conforming items raises a matteF of 
contract administration which is the 
responsibility of the procuring agency, 
not GAO . 

2. 

3. 

TM Systems, Inc. protests two small purchases under 
request for quotations ( R F Q )  N o s .  DAAG08-84-Q-S594 .and 
DAAG08-84-Q-S599 issued by the Sacramento Army Depot in 
California for 29 universal shelves and 308 circuit card 
assemblies, respectively. We deny the protest in part 
and dismiss it in part. 

basis, and specified products manufactured by Data 
Products New England, Inc. as the only acceptable 
items. This was because at the time the synopses were 
issued, Data Products was the only supplier of those 
items known to the contracting activity. 
was subsequently amended to include consideration of 
equal items. 

Both RFQs initially were issued on a brand name 

RFQ No. -S594 
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In  b o t h  i n s t a n c e s  t h e  S a c r a m e n t o  A r m y  Depot r e c e i v e d  
q u o t a t i o n s  f rom TM S y s t e m s ,  Data P r o d u c t s ,  and I n t e r n a -  
t i o n a l  C r e a t i v e  Data I n c .  ( I C D I ) .  I n  b o t h  i n s t a n c e s  
t h e  c o n t r a c t  was awarded t o  t h e  lowest o f f e r o r ,  I C D I ,  
a f t e r  c o n f i r m a t i o n  by  t h e  c o g n i z a n t  e n g i n e e r i n g  p e r s o n n e l  
t h a t  t h e  I C D I  items were e q u a l  t o  t h e  Data P r o d u c t s  o n e s  
s p e c i f i e d .  

RFQ No. -S594 

E v i d e n t l y  r e c o g n i z i n g  t h a t  t h e  i s s u a n c e  of a s o l i c i -  
t a t i o n  s p e c i f y i n g  o n l y  a p a r t i c u l a r  b r a n d  name i t e m  d o e s  
n o t  p r e c l u d e  award t o  a company o f f e r i n g  a n  e q u i v a l e n t  
p r o d u c t  (see F e d e r a l  Data C o r p o r a t i o n ,  B-192549, Apr i l  6, 
1979 ,  7 9 - 1 P D  11 2 4 1 ) ,  t h e  protester n e v e r t h e l e s s  com- 
p l a i n s  t h a t  I C D I  i n t e n d s  t o  p r o v i d e  a s h e l f  o t h e r  t h a n  
t h e  o n e  s p e c i f i e d  i n  t h e  p u r c h a s e  o r d e r  a c t u a l l y  i s s u e d ,  
which  TM S y s t e m s  asserts i s  t h e  Data P r o d u c t s  i t e m . l /  - 
The basis  f o r  t h i s  c o m p l a i n t  is  t h a t  a copy of t h e  
p u r c h a s e  o r d e r  TM s e c u r e d  f rom t h e  c o n t r a c t i n g  agency  
d o e s  n o t  m e n t i o n  I C D I ' s  p r o d u c t ,  b u t  i n s t e a d  s p e c i f i -  
c a l l y  r e q u i r e s  t h e  c o n t r a c t o r  t o  s u p p l y  a s h e l f  manu- 
f a c t u r e d  b y  Data P r o d u c t s .  

copy  of t h e  p u r c h a s e  o r d e r  p r o v i d e d  TM S y s t e m s  m i s t a k e n l y  
w a s  a p r e l i m i n a r y ,  u n s i g n e d  (by  t h e  gove rnmen t )  copy ,  and 
t h a t  t h e  p a r t i e s '  a c t u a l  c o n t r a c t  s p e c i f i e s  I C D I ' s  pa r t .  
Thus ,  t h e r e  i s  no  merit t o  TM S y s t e m s '  p o s i t i o n .  

., 
I n  r e s p o n s e ,  however ,  t h e  a g e n c y  e x p l a i n s  t h a t  t h e  

Moreover ,  i f  TM S y s t e m s  be l ieves  t h a t  I C D I  w i l l  n o t  
a c t u a l l y  s u p p l y  a c o n f o r m i n g  p r o d u c t ,  w h e t h e r  equ ipmen t  
a c t u a l l y  f u r n i s h e d  u n d e r  t h e  c o n t r a c t  confo rms  t o  t h e  
s p e c i f i c a t i o n  r e q u i r e m e n t s  i s  a matter of c o n t r a c t  
a d m i n i s t r a t i o n ,  which  o u r  O f f i c e  d o e s  n o t  review. L i o n  
B r o t h e r s  Company, I n c . ,  B-212960, D e c .  20 ,  1983 ,  84-D 
Y1 7 .  

TM S y s t e m s  p ro te s t s  t h a t  t h e  s o l i c i t a t i o n  d i d  n o t  
. set  f o r t h  t h e  s a l i e n t  c h a r a c t e r i s t i c s  e s s e n t i a l  t o  t h e  

n e e d s  of t h e  gove rnmen t .  T h i s  a r g u m e n t ,  however ,  i s  
u n t i m e l y  and w i l l  n o t  b e  c o n s i d e r e d  b y  t h i s  O f f i c e .  

- l/ TM S y s t e m s  i t s e l f  o f f e r e d  a n  a l l e g e d l y  e q u a l  i t e m .  

- 2 -  

6 



B-214303 

A protest based upon alleged improprieties in any 
type of solicitation which are apparent prior to the 
closing date for receipt of initial proposals must be 
filed before that date. 4 C.F.R. S 21.2(b)(l) (1984). 
We received TM Systems' protest almost 1 month after the 
purchase order was issued. Consequently, the protest 
based on an allegedly defective solicitation is dis- 
missed. 

The protester also argues that the ICDI circuit 
card assembly is not equal to the brand name product 
specified in the solicitation. 

We find this argument is without merit. The pro- 
tester has the burden of affirmatively proving its case. 
C. L. Systems, Inc., B-197123, June 30, 1980, 80-1 CPD 
ll 448. The record shows that ICDI furnished drawings to 
substantiate the suitability of its circuit card assembly, 
and that the engineering personnel at the Sacramento Army 
Depot examined the drawings and determined that the ICDI 
assembly was acceptable. We will not disturb a contract- 
ing agency's evaluation of the technical adequacy of a bid 
unless i t  is shown to be unreasonable or violative of pro- 
curement laws and regulations. Interad, Ltd., B-210013, 
May 10, 1983, 83-1 CPD 9 497. TM Systems has provided no - 

evidence that ICDI's product was not adequately reviewed, 
nor has it  otherwise demonstrated that the agency's tech- 
nical determination was unreasonable. 

The protest is denied in part and dismissed in 
part . 

Comptrolle 

- 3 -  




